Confidential Minutes

Legislation on excluding the press and the public and on ‘confidential minutes’ is not exactly the same legislation as that which governs principal authorities. The practice of having a Part I and Part II agenda is that of principal authorities, whereby Part I is an open agenda and Part II is closed, or confidential. There is legislation which permits principal authorities to do this, but there is no legislation permitting Town and Parish Councils to do the same. If a Town or Parish Council wishes to exclude the press and the public then it must specifically resolve to enter a closed session for that particular item, giving reasons why.

An item on a Town or Parish Council agenda which is headed ‘Private and confidential’ and then states that ‘the Council will move to exclude the press and public for the remaining items of the agenda/remainder of the meeting, by reason of the confidential nature of the business etc’. and then not saying what those items are or what the business is, does not comply with legislation.

The Local Government Act 1972, Schedule 12, paragraphs 10 (2) (b); 26 (2) (b), states that the summons, that is the agenda, must specify the business it is proposed to transact at the meeting. An agenda item such as the one above does not fulfil this requirement as it merely says ‘remaining items of the agenda/remainder of the meeting’. This begs the question ‘what are the remaining items of business?’ This is unlawful. Councillors must know what business they are going to be transacting prior to the meeting. 

Whilst the public and press may be excluded under the provisions of Section 1 of the Public Bodies (Admission to Meetings) Act 1960, as amended by Section 100 of the Local Government Act 1972, the power to exclude is not exercisable generally but only for a particular occasion. 

Similarly there must be minutes of the proceedings –Schedule 12, Section 41 (1) of the Local Government Act 1972, which is quite clear as to how minutes of meetings are to be recorded. The details of what happens in the meeting when the press and public have been excluded must be minuted in accordance with Schedule 12, Section 41 (1), but in such a manner so as not to disclose the confidential information which necessitated going into private session. For example it would be perfectly lawful for a Council to exclude the press and the public when discussing the Clerk’s terms and conditions of employment. That discussion should then be minuted, perhaps along the lines of ‘The Council discussed the Clerk’s current terms and conditions, and having taken into account confidential information of a personal nature, resolved to………’ This would satisfy the legal requirement that there is record of the proceedings, but would also exclude confidential information per se. 

If Councils wish to keep a detailed record of what was discussed in the closed session then that is a matter for the Council provided that there is an open minute along the lines above. In such cases the Council should also remember that under the Freedom of Information Act 2000 the detailed record might have to be disclosed if requested, unless one of the exemptions could be relied upon.
